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       Evaluation of Allowable Land Use

Dear Chairman Mele and Members of the Board:

As requested by our client, the Shawangunk Valley Conservancy, our office has reviewed the Town’s Zoning Law and Comprehensive Master Plan.  The purpose of our review of these two documents was to evaluate the proposed Awosting Preserve residential subdivision’s compliance with land uses that are allowed in the ARR-200 zoning district.  As the Board is aware, until a project application demonstrates compliance with the permitted land use in its particular zoning district, or successfully obtains a use variance from the Zoning Board of Appeals, the development's subdivision application cannot be considered by the Planning Board in its review process.  

The results of our review indicates that the Awosting Preserve development proposal does not comply with allowable uses in the ARR-200 zoning district, nor does the Awosting development proposal comply with the future development plans and objectives of the Town, which are clearly stated in the Town's 1992 Comprehensive Master Plan.  (As your Board is aware from being one of the primary participants in the master planning update process, the studies and findings of the 1992 Co9mprehensive Master Plan were used as the basis for developing the current 1995 Zoning Law.)  

More specifically, it is apparent from a review of the Zoning Law that residential subdivisions served by central sewer systems are purposefully prohibited in all residential zoning districts in the Town, except the HR, Hamlet Residential district.  The Comprehensive Master Plan findings expressly prohibited central sewer system use to ensure that higher development densities would not be located beyond the Gardiner Hamlet.  The Comprehensive Master Plan findings encouraged higher density residential development within the Hamlet area to accommodated future housing needs because many of the properties in this zoning district are already served by an existing central sewer system, or could serve future users in the outlying Hamlet property areas by extension of these existing sewer facilities.  

The reasoning that led to this zoning prohibition of central sewer systems throughout a majority of the Town is explicitly documented in the Comprehensive Master Plan and throughout its associated Generic Environmental Impact Statement (GEIS) SEQRA compliance document.  The outcome of the numerous environmental, economic, transportation and other community planning issues that were thoroughly considered in the Town’s master planning process fully support this development restriction.  The resulting adopted Town Comprehensive Master Plan document is completely consistent with the subsequently adopted Town Zoning Law, which also prohibits residential developments being served by central sewer systems.

The following comments support our assertion that allowing residential subdivisions served by central sewer in the ARR-200 zoning district is contrary to the Town Zoning Law.  Allowing central sewer systems in the ARR-200 zoning district is also contrary to the expressed goals and objectives of the future development of the Town as described in the Town's Comprehensive Master Plan.  

Information is also provided supporting the fact that granting or denying central sewer service is solely a local, Town decision, and not decided based on a developer’s objectives.  Further, the Town's right to prohibit central services as a land planning strategy also appears to be a grant of authority preserved by the Municipal Home Rule Law, which can not be superseded by a regional or state authority.  Finally, the options available to the Applicant to resolve this issue are also discussed.

I.
Land Use Compliance - 


The Town Zoning Law specifically prohibits residential land uses from being served by central sewer systems in two of the Town's three residential zoning districts.  Sewer service to residential properties is only allowed in the HR, Hamlet Residential zoning district.  (This exception results from the availability of sewer service by the existing Hamlet sewer system and the capability of extension of these existing facilities.)  The Town Zoning Law specifies land area requirements based on the soil properties of the land being developed.  These soil properties dictate the type of on-site septic disposal system that can be developed on a residential subdivision lot.  The Zoning Law also allows on-site individuals septic systems in the Hamlet Residential zoning district, noting in § 30.21 that “density dependent on utilities available.” 

The two remaining residential zoning districts in the Town, including the ARR-200 zoning district, were identified and planned for future residential developments at lower land use densities.  Soils in the valley portion of the Town (i.e., the AR-80 zoning district) were expected to be able to support in-ground septic systems, and therefore minimum lot size was established at 2 acres.  Soils nearer the mountainous portion of the Town (i.e., the AAR-200 zoning district) were known to have limitations of shallow depth to bedrock and poor soil permeability, and therefore lot size was based on above-ground septic systems that would require more land area.  Accordingly, a 5 Acre minimum lot area was established in the ARR-200 zoning district.  

The authors of the Master Plan indicated that allowing central water and central sewer services in the residentially zoned areas outside of the Hamlet would be counter to the desired low-density type of residential development.  The Master Plan encouraged higher density residential development only in the Hamlet area of the Town.  Consistent with this development plan for future community growth, central sewer service was envisioned to serve the areas designated for the Town's future commercial and light industrial development (i.e., the CLI, Commercial-Light Industry zoning district), where the Zoning Law allows sewage treatment plants as a Permitted Accessory Use.  The CLI Commercial-Light Industry zoning district is the only district that allows the siting of a sewage treatment plant.  

Zoning Law prohibitions to central sewer services in future residential developments are entirely consistent with the Comprehensive Master Plan’s findings.  The Master Plan indicates that to do so would be detrimental to the Town's planned future development goals.  Implementation of the Town Zoning Law in 1995 was, in fact, the culmination of the investigations and planning efforts of the 1992 Comprehensive Master Plan.  The Town Zoning Law’s striking consistency with the findings of the Comprehensive Master Plan provides a valuable legal framework in support of the Zoning Law.  

The following provides specific detail that demonstrates the investigations conducted and intent supporting the planning decisions in the Comprehensive Master Plan, and the consistency of these community planning objectives as they were implemented in the subsequently adopted Zoning Law.

A.  Comprehensive Master Plan Land Use Strategy and Findings -

The original Town Master Plan was adopted by the Town Board in 1973, simultaneous with the adoption of the original Town Zoning Law.  The original Town Zoning Law required minimum residential lot sizes to be 1 acre in area throughout most of the Town.

An update of this original 1973 Master Plan began in 1991 as a result of:

· concerns regarding the Town's potential to accommodate future growth, considering large growth population projections and present land use density;

· concerns regarding how future development would be accommodated without sacrificing the rural character and beauty of the Town;

· concerns regarding how future development might threaten groundwater supplies, due to soil and terrain limitations; and

· concerns regarding transportation and economic impacts associated with community growth.

The 1992 Comprehensive Master Plan was prepared in accordance with the criteria set forth in NYS Town Law § 272-a, with the express purpose that the long-range goals of the community would be guided by this document.  As stated in the Development Plan Summary of the Master Plan, 

"A Development Plan or Comprehensive Master Plan is the blueprint for the future physical form of a community."  

To realize the updated Master Plan’s recommended change in direction of future development patterns in the Town, its goals were to be implemented by subsequent updates of Town laws and standards.  As stated in the Preface section of the Master Plan (paragraph 2),

"The Principal function of the plan is to establish the framework for the subsequent decisions on zoning; subdivision procedures and standards; town road specifications and standards; and other municipal and private guidelines affecting future development."  

In the Master Plan updating process, thorough investigations were conducted with regards to issues of how future development might affect the Town.  The master planning committee and its consultants carefully considered several community planning options.  They chose an environmental resource-based land planning model as the methodology used to specify new land use densities.  The following statements are taken from the Master Plan's Draft GEIS, Section 3, D.) Environmental Resources, which describes the purpose of using this type of environmentally based planning model:

· "The most basic consideration in planning for future development, is a consideration of the capacity of the land to accommodate new residential uses."

· " ….  The basic density of residential development was keyed to the average area presently required under the NYS Department of Health Regulations for on-grade sanitary field areas."

· "Certain areas characterized by extremely limited soil capacities and steep slopes have been identified for lower densities corresponding to 1 unit for five acres.  This area has also been recently identified as having potential groundwater recharge function in the hydrologic cycle."

· "This environmentally based designation of land use is effectively a mitigation measure to the un-programmed for over-intensive use of land in the Town."

At the time the Master Plan was being developed, population projections of future growth indicated that current (1 acre) residential zoning would result in a Town population of approximately 12 times greater than the 1991 Gardiner population.  At the same time, the master planning committee recognized a history of on-site individual septic system failures on the limited soil capabilities within the Town.  The master planning committee noted in the Master Plan's Draft GEIS, Section 8, Alternatives, A. Use of the 1973 Zoning Plan, with regards to continuing residential development on 1 acre lots that,

"The aggregate sanitary system loading at full development threatened groundwater contamination."  

The planning committee studied other communities that had experienced similar problems and found that the failed septic systems were mitigated in other communities studied by the installation of central sewers, with the eventual mitigation costs being borne by the Town residents.  Their conclusion to this problem was to increase minimum lot sizes and specifically prohibited central sewer systems in all residential districts, except in the existing sewered areas of the Town.  As stated in the Master Plan's Draft GEIS, Section 3, C.) Residential development; Mitigation:, 

"The categories for residential areas have been established at specific densities directly related to the underlying capacity of the soils and terrain to accommodate residential units."

The committee realized that this recommendation would reduce by approximately one-half the number of residential units that could be accommodated under the present 1 acre zoning, but determined that this reduction in density was necessary to protect groundwater supplies.  This recommendation is plainly stated in the Master Plan's Planning Factors Section, under the Soil Characteristics subsection, which states:

"Where technology in the form of sewer water and storm drainage is feasible and economic, the limitation of soils can be overcome.  Where, however, the cost to the community outweigh the potential increased land capacity (and revenues from that development), the areas affected by such soil limitation should be programmed for development at an intensity which will not overburden the land through contamination of water supplies, the deleterious effects of erosion or the distraction of natural drainage systems."

Accordingly, three residential zoning districts were recommended as future development patterns in the Master Plan.  The lowest residential density, which was specified as the ARR-200 zoning district in the subsequently revised Zoning Law, is described in the Master Plan's Comprehensive Plan - Land Use Section as follows:

Mountain Residence areas are designated for the lowest residential densities: one dwelling unit for each five acres of land (except that certain areas of particularly steep slopes, and areas lacking soil cover, could reduce the density even further)." 

The second, higher residential density area specified in the Master Plan was called the Valley Residents area, requiring minimum lot areas of 2 acres per dwelling unit (presently the AR-80 zoning district).  A provision in the same Comprehensive Plan - Land Use section of the Master Plan (as referenced above) makes the following statement with regards to this recommended area for higher residential density:

"This overall density balances the natural constraints of groundwater hydrology and land assimilation capacity without the prospective need, at any future date, of central municipal service base: i.e. no central water supply or sanitary disposal system will be required for the ultimate residential conversion of this land.  This remains a key planning assumption and is the threshold below which technology-based solutions to water supply and waste assimilation must be planned."  [Emphasis added.]

Finally, the third and last residential classification in the Master Plan was the aforementioned hamlet residential area with a recommended lot area based on service availability to existing central water and/or central sanitary disposal systems.  Properties not connected to the existing central sewer system and therefore compelled to use on-site septic systems were required to have the larger minimum lot areas of the AR-80 zoning district.  

Clearly, the master planning committee carefully evaluated the capacity of the Town's natural resources and chose to discourage increased residential densities that might threaten groundwater and other natural resources by prohibiting central sewer service in all areas but the Gardiner hamlet.

B.
Zoning Law Conformance Prohibiting Central Sewer -

The Town's original 1974 Zoning Law was revised in 1995 as a direct result of, and to be in compliance with, the findings of the 1992 Comprehensive Master Plan.  A review of the Zoning Law indicates that land uses and land use densities are consistent with the recommendations of the Master Plan studies and GEIS findings.  Minimum lot areas for residential land uses are specified exactly as recommended in the Master Plan (i.e., the ARR-200 zoning district as 5 Acre minimum lot size, the AR-80 zoning district as 2 acre minimum lot size, and the HR hamlet residential zoning district with the variable lot sizes dependent on central sewer connections). 

In each zoning district, all uses permitted "by right" and uses permitted by "special permit" are listed in the Attachment A Use Index of the Zoning Law.  The distinction made in the Attachment A Use Index tables for residential development is shown in the ARR-200 and AR-80 zoning districts with respect to whether the individual septic system is an on-grade fill type system or an in-ground conventional trench type system.  No use category is provided in this Attachment A Use Index for any residential development in these two zoning districts that are served by central water and/or central sewer -- again, consistent with the Master Plan findings and recommendations.  

No listing appears in the Attachment A Use Index for a sewage disposal facility as a permitted "by right" or "special permit" use in any of the Town's zoning districts.  It should be noted however, that a sewage disposal facility is listed as a permitted accessory use in the Zoning Law's Attachment B Use Index for a CLI, Commercial-Light Industry zoning district.  This allowance for a central sewer in this zoning district is also in compliance with the findings of the Master Plan, as it was recognized as a part of the master planning investigation that increased population would support increased commercial and industrial establishments that customarily require central sewer services. 

It is important for the Board to note that the Town's Zoning Law is quite clear with regards to the prohibition of uses that are not specifically included in the Attachment A and Attachment B Use Index.  Zoning Law § 30.32 (4) states,

"Any use or accessory use not specifically identified in the Use Table shall be deemed a prohibited use. Any use or accessory use identified in the Use Table in a district, but not specifically listed in another district is prohibited in the district where not listed." [Emphasis added.]


In this particular instance, the fact that a sewage disposal facility was listed as an accessory use in the CLI zoning district adds further proof of the intentional prohibition of new central sewer systems being allowed in the future residential developments of the Town.

II.
Town's Authority to Prohibit Central Sewer -


In addition to the Town Zoning Law's prohibitions for development of central sewer (which is well-supported by the legal framework presented in the Comprehensive Master Plan), the Town Board is also vested with the statutory authority to deny any new central sewer systems that may be the proposed for new developments in the Town.  Additionally, the Town's authority to prohibit central sewer systems also appears to be preserved by a grant of authority by the Municipal Home Rule Law.  State or regional authorities cannot supersede this local authority with respect to these particular issues.


There are generally two methods by which new sewer districts are formed.  The first method is the establishment of a Town Sewer District, which applies to a sewer system that is owned and maintained by the Town.  The Town cannot create a Town Sewer District until a clear, public benefit is established.  In the case of a sewer system being established that is owned and operated by a private company (i.e., known as a sewage-works corporation), the Town Board must first issue a formal consent for the formation of the corporation.  And according to the Attorney General's office the Town Board is to "exercise its discretion to give or withhold approval." (1960 Opinion of the Attorney 200)   

Considering the findings of the Master Plan which prohibited central sewer systems based on evidence that indicated such prohibition would result in a public benefit to Town residents, it is difficult to imagine the circumstance that would lead the Town to justify the establishment of either a publicly-owned or a privately-owned sewer district that serves residential developments beyond the Gardiner hamlet area.  The denial of such proposals is clearly in the interests of the Town and consistent with it’s adopted Master Plan and Zoning Law.

The Town’s authority to sustain a challenge to its local zoning law and local decisions that might deny the formation of a sewer district appears to be founded in Section 10 of the Municipal Home Rule Law which contains the constitutional grants of power to local governments “to provide for the protection and enhancement of the physical and visual environment,” and to adopt or amend local laws relating to its “property, affairs or government”.  The Town also has the authority to deny the creation of a sewer system under NYS Town Law § 194 and Transportation Corporation Law § 116-1.  

Therefore, it does not appear that the local law can be superseded by any state or regional authority regulations, such as the supposition that residential developments that exceed 49 lots must have central sewer service.  The Board should note that the Ulster County Health Department’s requirement in this respect (i.e., Section 7 of the Sanitary Code of Ulster County) is subject to the decisions and laws of local government, as stated in Section 16, paragraph 1. Of the County Sanitary Code:

“ Nothing contained in this Article shall be construed to abrogate the authority of any municipal or other duly constituted agency having bylaws authority to regulate or control such subdivisions or any public facilities therein provided or proposed."    

Foremost in this situation would be that the development must first conform to local zoning requirements before it could be considered as a bona fide subdivision proposal. 

III. Options Available to the Developer –

Since the Town Zoning Law does not allow the use of central sewers in the ARR-200 

zoning district and a sewage disposal facility is not an allowable permitted accessory use in this zoning district, the proposed Awosting Preserve development would appear to be limited to residential lots that were served by individual septic systems as specified by the Zoning Law.  If this were the case, no more than 49 residential lots would be permissible, since central sewer could not be provided, by law, for a larger subdivision development.


An option to this reduced scale subdivision would be the Applicant’s right to seek a use variance from the Town Zoning Board of Appeals.  However, Town Law § 267- b (2) (b) states that:


“No such use variance shall be granted by a board of appeals without a showing by the applicant that applicable zoning regulations and restrictions have caused unnecessary hardship.  In order to prove such unnecessary hardship the applicant shall demonstrate to the board of appeals that for each and every permitted use under the zoning regulations for the particular district wherein the property is located, (1) the Applicant cannot realize a reasonable return, provided a lack of return is substantial as demonstrated by competent financial evidence; (2) that the alleged hardship relating to the property in question is unique, and does not apply to a substantial portion of the district or neighborhood; (3) that the requested use for lands, if granted will not alter the essential character of the neighborhood; and (4) that the alleged hardship has not been self-created.”

In this particular situation, proving that the land in question cannot yield a reasonable return if used only for a purpose allowed in that zone would be extremely difficult.  The Awosting property has significant value for limited development and is also marketable as recreation land.  Therefore the ability to obtain a use variance to proceed with the development plans by demonstrating unnecessary hardship would appear to be quite remote in this case.

IV. Summary and Conclusions – 

The Awosting Preserve’s proposed development plans do not comply with the type of 

residential land uses that are permitted in the ARR-200 zoning district.  The current Town Zoning Law specifically prohibits the use of central sewer systems (as is incorporated in the Awosting Preserve’s proposed development design) in all residential zoning districts, excepting in the Gardiner hamlet area.  The Town Zoning Law was revised specifically to comply with the findings and future development objectives of the 1992 Comprehensive Master Plan.  This Master Plan provides a well-documented framework for the community's future development and the Town Zoning Law serves as the implementation of this prior planning effort.  Accordingly, these documents provide the combined legal basis in exercising the authority to prohibit residential developments that are served by central sewer systems.


In addition, the Town may assert its local authority to deny the development of central sewer services consistent with the Town's vision of future development, while minimizing the risk to its natural resources and rural character.


Finally, your consideration of this information is very much appreciated.  The preceding elaboration of details which clearly indicate that the proposed Awosting Preserve development does not comply with zoning requirements is lengthy.  However, the importance of understanding the reasoning and purpose behind these minimum Town development requirements cannot be overemphasized.


On behalf of my client, the Shawangunk Valley Conservancy, thank you again for your thoughtful consideration in this matter.








Sincerely,








David Clouser & Associates








David B. Clouser, PE, LS








NYS Professional Engineer No. 069334

cc: Shawangunk Valley Conservancy, Inc.
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