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       Key Project Review Considerations

Dear Chairman Mele and Members of the Board:


I have been provided the opportunity to review the Saccardi & Schiff, Inc. March 20, 2003 Memorandum which provides responses to the initial project review comments prepared by Town Planner James M. Freiband.  Please consider these following comments on behalf of my client, the Shawangunk Valley Conservancy, for the purpose of clarifying the following issues that have been responded to by the Applicant’s legal counsel, Saccardi & Schiff:

1. issues regarding subdivision review procedures which will drive the project’s future lot density determination; 

2. the project’s zoning compliance as a prerequisite to land subdivision considerations; 

3. the Health Department’s role in determining whether central sewer services are applicable; and 

4. the value of reviewing preliminary roadway and site designs (that conform to Town regulations) before determining whether waivers are to be considered for this project.


These comments are made for the purpose of providing the Board with key information to assist with this project review.  These comments are limited to what appear to be the identified primary project review issues at this time, and are not intended to be a point-by-point debate of Saccardi & Schiff's position on these issues.

I.
 Application Review Procedure -


As the Board is aware, the New York State Town Law guidance procedures for the review of a proposed residential cluster subdivision are: 

· determine the allowable development density of the parcel by the Planning Board (based on a thorough review of the project's zoning compliance and the land development capacity of the conventional subdivision layout), 

· evaluate the Applicant’s initial alternative clustering subdivision plan, which may vary the zoning district bulk (dimensional) regulations, but must conform in all other respects to the remaining zoning and subdivision requirements and Town design standards (unless specifically waived by the Planning Board), 

· proceed with the environmental review (expecting that the key issues to be studied have been identified primarily during development of the above subdivision plans) and issue a findings of the project's environmental significance,

· modify the initial cluster subdivision plan to accommodate the necessary mitigation of environmental impacts, and to conform with any selected alternative design requirements,

· consider preliminary plan approval with conditions stipulated for final subdivision approval, and

· if applicable, consider final subdivision approval.

 
The above procedures work well for a project with readily identified environmental constraints.  But for this particular project, where the numerous environmental issues and related complicating site development factors will likely not be identified (and their significance of associated impacts will not be fully understood) until near the completion of the detailed  SEQRA investigation, this standard review procedure must be modified.  It is quite evident from the complexity of this particular property that the permissible number of conventional subdivision lots  (and the directly related number of alternative cluster subdivision lots) may significantly change as in-depth site investigation information is revealed in the environmental review process. 

Because of this, the determination of the allowable development density of this parcel will be dependent upon the findings of this project’s rigorous environmental investigation.  Thus, the final lot count in an acceptable conventional subdivision layout plan (on which the subsequent cluster subdivision design is dependent) cannot be finalized for determination by the Planning Board until all environmental constraints have been identified through the environmental review process.  By this procedure, the conventional and cluster subdivision design will evolve primarily as a result of the project’s environmental investigation.  This will  specifically identify the location and area of various development constraints.  Similarly, the amount of open space proposed by a conventional subdivision design, in comparison to the open space required by a cluster subdivision alternative, will not be known until the environmental review findings are available.  

Although this method of review will not follow the usual procedures, it is not prohibited by Town or State regulations and it appears to be the most reasonable approach  for this particular application (and probably the most expedient).  It is my understanding that the Town’s legal counsel has come to a similar conclusion regarding the determination of allowable density and has advised the Town that the number of lots for this proposed subdivision cannot be determined until the project’s environmental review is complete.

II.
Zoning Conformance Required Before Subdivision Standards Are Applied -


The implications of the response given in the Saccardi and Schiff 03/20/03 Memorandum in reference to justifying a central sewer system for the proposed development must be carefully examined by the Board and its consultants.  This response makes a conclusionary statement that “when the Gardiner Zoning Law is looked at as whole and other local laws of the Town that it is clear that the Awosting Reserve can assume the use of a central sewer system for both its conventional plan and its [cluster plan].”  The response then cites a provision of the Gardiner Subdivision Regulations with regards to implementing County Health Department recommendations of central water and sewer for subdivisions of 50 or more lots -- and says that this Town subdivision regulation is controlling.  However, the Town Zoning Regulations clearly prohibit central water and sewer in the AR-200 zoning district.  Such a conclusion is therefore completely contradictory to both New York State and Town Subdivision regulations.


The Board should not lose sight of the distinct difference between the zoning ordinance and the subdivision ordinance and their dissimilar purposes.  A zoning ordinance is created and adopted to put the Town Comprehensive Master Plan and spending programs into action.  The role of a zoning ordinance is to shape the change of a community into orderly, healthy growth.  More specifically, a zoning ordinance is designed to meet the Town's particular needs of:

· minimizing incompatible land uses, 

· economizing the extension of public services and facilities, 

· maintaining an attractive community, and 

· encouraging economic development.  

Two primary tools of a zoning ordinance used to accomplish managed and orderly growth for development in particular zones are: 1) establishing permissible land uses, and 2) establishing the desired development density.


The purpose of a subdivision ordinance is quite different, and is analogous to what could be considered the Building Code being applied to property.  The subdivision ordinance's purpose is to establish standards for the division of lots.  This ordinance also spells out what services and amenities the subdivider must provide before any lots can be sold or construction can commence.  Subdivision regulations also help to provide assurance to new residents that buildings are properly placed on the new lots, that traffic patterns are not hampered and that new areas of development have access to utilities.  Subdivision regulations also provide for the legal process of land registration and provide for a consistent set of standards to prevent tax dollars from supporting new development.  Subdivision regulations, like zoning regulations, are meant to further the goals and objectives of future community development as specified in the Town Comprehensive Master Plan - but in a more site-specific, standard-oriented fashion than the more community-wide, planning-oriented Zoning Law.


The fundamental Planning Law that has been overlooked (that has evidently led to the Saccardi & Schiff conclusion) is that zoning compliance is mandatory before any consideration of land being subdivided.  That is, zoning consistency is a prerequisite to the subdivision process.  Zoning criteria compliance is necessary before subdivision regulations can be considered.  The subdivider has but three choices: 1) comply with the zoning requirements of the land within the zoning district, 2) seek variances through the Zoning Board of Appeals, or 3) apply for rezoning of the land.


The Town of Gardiner Subdivision Regulations specifically state in § 31.41 B. "Conformity to the Official Map and Master Plan" that "[s]ubdivisions shall conform to the Official Map of the Town and Ulster County and shall be in harmony with the Town Development Plan, if such exist."  This section of the subdivision regulations specifically provides the legal connection to the Town Comprehensive Master Plan (and, thereby, its prohibition of central sewer services in the AR-200 zoning district).  

Town Subdivision Regulations § 31.4 "Waivers", allows the Planning Board to waive certain provisions of improvements and requirements in special circumstances of unusual hardship "provided the public interest is protected and the development is in keeping with the general spirit and intent of these Regulations, the Town Official Map, the Zoning Law, and the Town Development Plan, if such exist." This section of the subdivision regulations again provides direct legal linkage to the Town Comprehensive Master Plan and the Town Zoning Law, and only allows waivers as long as the spirit and intent of the Zoning Law and Town Development Plan are not compromised.  There is no defensible legal argument that can be made which would support a proposition that the spirit and intent of the Zoning Law or Town Development (Comprehensive Master) Plan might allow central water and sewer in the AR-200 zoning district.

New York State Town Law, Article 16, § 276 through §279, governs the land subdivision process and requirements.  The issue regarding zoning regulations being controlling in the land subdivision process is clearly stated in New York State Town Law § 277 (3) "Compliance with zoning regulations", as follows:

"Where a zoning ordinance or local law has been adopted by the Town, the lots shown on said plat shall at least comply with the requirements thereof subject, however, to the provisions of section two hundred seventy-eight of this article." [Note that NYS Town Law §278 governs the subdivision review of cluster development, and is discussed below.]


Accordingly, the court has decided that in approving a subdivision plat, a Planning Board must disapprove a plat which fails to comply with the Town's Zoning Law and may not waive or excuse compliance with such zoning restrictions.  See McEnroe vs. Planning Board of the Town of Clinton, N.Y.S.2d 302 61 Misc.2d 937, 307 (Sup. Ct. Dutchess Co. 1969).

Subsection 6 of this NYS Town Law §277 allows for area variances through the Zoning Board of Appeals for lots that do not comply with the zoning regulations.  The Board should note that this allowance is for an area variance, and not for a use variance.   A use variance would be required to allow a central sewer treatment plant (a non-permitted use in the Town zoning regulations) and central sewer services (not permitted by the Town Comprehensive Master Plan) in the AR-200 zoning district.


New York State Town Law § 278, regarding cluster development, allows for a cluster's alternative method for the layout, configuration and design of lots.  Subsection 3 (b) of this Law provides conditions regarding the permitted number of building lots or dwelling units in accordance with zoning ordinance density criteria, and that the clustered lots "[conform] to all other applicable requirements."


Even more specifically, § 278, subsection 6, "Effect" is exactly on point regarding a change of land use in a clustered development, which states:

"The provisions of this section shall not be deemed to authorize a change in the permissible use of such lands as provided in the zoning ordinance or local law applicable to such lands."


As clearly stated above, the application of the cluster provisions of NYS Town Law §278 may never be relied upon to permit a land use not otherwise permitted in a zoning district.  Therefore, any assumption that a change of land use which allows central sewer services in the AR-200 zoning district is not valid and is completely contrary to the provisions of New York State Town Law.


On a related issue that will explain the apparent conflict between the Town's Subdivision Regulations and its Zoning Law and Town Comprehensive Master Plan, the Board is reminded that the current Subdivision Regulations were never updated to conform with the Town’s 1992 Comprehensive Master Plan.  The last section of the 1992 Master Plan provides an implementation program to bring Town regulations in sync with the findings of the 1992 Master Plan.  The first step of this implementation program was to update the Zoning Code (which was completed by the Town in 1995, three years after the completion of the Master Plan).  The second step listed in the implementation program was to update the Subdivision and Site Plan regulations.  The site plan regulations were updated as a part of the 1995 zoning regulations update, but the Subdivision Regulations were never updated.  Because of this, the current Subdivision Regulations are consistent with the former (1974) Master Plan and Zoning regulations, which were geared to 1 acre zoning throughout the Town.  It is therefore not surprising that there are conflicts between the Subdivision Regulations and the Zoning Law.

III. Jurisdiction of the County Sanitary Code with regards to Local Land Use Decisions-  

Perhaps equally important in the erroneous presumption that the Applicant can assume 

that a central sewer must serve the proposed development, is that the County Health Department’s Sanitary Code requires a central sewer system since more than 50 residential lots are proposed.  What the Applicant fails to recognize is that this requirement only applies to a subdivision that complies with the local Zoning Law, and that the Health Department has no authority in making local land use decisions .


The Sanitary Code of the Ulster County Health District (1980), in Article XII, "Realty Subdivisions", at Section 16 states the Sanitary Code's limits of jurisdiction with regards to regulations of other agencies.  This section, at subsection 1., specifically states that "Nothing contained in this Article shall be construed to abrogate the authority of any municipality or other duly constituted agency having by law authority to regulate or control such subdivisions or any public facilities therein provided or proposed."

The County Health Department's primary mission is to insure that public health is maintained for residents.  It has never been the purpose of the County Health Department to dictate land use to local municipalities.  The above cited section of the Sanitary Code recognizes that the County Health Department has no jurisdiction in the determination of allowable land uses (and especially when proposed land uses are contrary to those permitted by the local zoning laws).  

The Town of Gardiner maintains the sole jurisdiction over permitted land uses.  Until proposed land uses comply with the Town's Zoning regulations, no subdivision of land can be lawfully considered and consequently, there is no need to consider at that point details such as the type of wastewater treatment and disposal that will be provided.

Accordingly, the Applicant's reliance on the County Health Department to require a central sewer system for this project has no merit, and is quite contrary to the Health Department's authority over such matters.  Therefore, it is a reasonable expectation that requiring central sewer services for this project would not be genuinely considered by the County Health Department.  

The Town, through the enabling regulations of its Zoning Law, remains the local authority that governs land use through NYS Home Rule statutory authority.  The decision for the prohibition of a central sewer system in the AR-200 zoning district was carefully made by the Town in its 1992 Comprehensive Master Plan and the updated Zoning Law was carefully crafted to implement that decision. 

IV. Clarifying Comments regarding Preliminary Site Designs –

While reviewing the Siccardi & Schiff’s Responses regarding Preliminary roadway and 

lot site design conformance with Town standards, it was noted that several responses indicated that the Preliminary designs presented met the required standards (Response B4 and B5), while other responses contradict this representation by implying that waivers to the standards will be requested (refer to Response A5).  

First, while we understand that the project design will further evolve as a part of the SEQRA process, we strongly advise the Board to require submittal of design information for both the conventional and clustered layout plans at the appropriate time.  This design information should indicate compliance with the minimum Town roadway grading and alignment standards and lot driveway access standards.  This should also provided detailed site grading information throughout all land disturbance areas, so that the Board and its consultants can be made aware of the substantial site alteration that will result.

Our office developed a very preliminary grading analysis for the roadway system proposed for the project, applying maximum allowable grades and considering a significant degree of earth cuts and fills in our evaluation process.  Only areas of of excessive cuts and fills were reported in our previous correspondence, and these reported cuts and fills incorporated a significant degree of baseline cut and fill elevation as a part of that analysis.  

Based on the results of that previous review we are confident that no serious consideration was given in the previous conventional subdivision plans that were submitted regarding the constructability of the roadway system or lot accessibility (and encourage submittal of proof to the contrary).  Rather, the submitted layout plan appeared to be based on a 5 acre minimum area "cookie cutter-type" lot layout that is neither feasible or appropriate for residential development on the side of the Ridge.  For this reason I urge the Board to insist that the Applicant submit detailed roadway profiles and site grading plans so that any future decision for assessing the developability of the land is based on accurate and complete information.  This information should be submitted for review prior to the required Sketch Plan site visit to walk the staked roadways.  I also agree with a statement made in Comment B5 by Town Planner Jim Freiband that the site visit may be a real educational opportunity for the Board - especially with this additional material at their disposal.

Finally, the following comments are offered for the Board's consideration in support of this concern about the developlability of the project as it has been proposed:

1. As the Board is aware, developing a driveway access with a maximum 12% slope through many areas of the Ridge with existing 100% slopes is quite a difficult task, especially through bedrock, no matter how many switchback driveway alignments are used in the process.  A difference in elevation of 50 feet requires a driveway length of over 415 feet using the maximum allowable driveway grade.  This length does not account for minimum switchback driveway separation distances of 70 feet to accommodate turning fire equipment or for the land continuing to rise up the side of the Ridge (or drop-off on the downslope side) which will also significantly lengthen the driveways and cause sustantial additional land alteration.  Several of the driveway accesses, when built to Town standards, might literally require "moving a mountain." (Refer to Comment B4)

2. The modifications allowed for residential cluster development are generally limited to bulk (dimensional) regulations, such as lot area requirements, frontage, and minimum yard setbacks.  Modifications under the cluster provisions of NYS Town Law §278 do not include waivers to roadway and driveway standards since these issues relate to safety issues and do not result in the promotion of additional open space. (Refer to Response A5)

3.  An additional consideration regarding the existing grade of the proposed lots should include allowable slopes on which septic systems can be constructed.  The Ulster County Health Department standard for in-ground adsorption trench systems is a maximum grade of a 15% slope for the existing, undisturbed ground.  The maximum existing grade for a Ulster County above-ground fills system is a 10% slope.  Generally speaking, there is not an abundance of areas in the western half of the property that can satisfy this Health Department siting criteria. This qualifying criteria should also be reviewed (along with existing soil types) when determining the land’s developability.

4. The imposition of the higher classification of primary collector-type roadways in the developmenmt is quite reasonable, considering the large population that these roadways will serve.  As the Board is aware, these higher standard Town roadways require additional right-of-way width and require reduced maximum roadway grades.  With respect to the two development entrance roadways, these new standards will require the redesign of several of the lots in this area (i.e., to maintain minimum lot areas and to conform with the increased horizontal alignment standards).  The reduced maximum roadway grade standards will also significantly increase the amount of excavation required for compliance with these (less steep) roadway grade standards.  The future conventional and cluster subdiivision layout plan and grading details must reflect the effect of these improved roadway standards.  

     We hope that the above additional information will help clarify several of the project development issues regarding procedures to determine lot density and open space, zoning compliance requirements, County Health Department jurisdictional issues, and preliminary site design concerns.


We would be pleased to discuss this information in further detail with your Board and/or its consultants if that would be helpful.  On behalf of my client, the Shawangunk Valley Conservancy, we will sincerely appreciate your thoughtful consideration of this information. 









Sincerely,









David Clouser & Associates









David B. Clouser, PE, LS

cc: Shawangunk Valley Conservancy, Inc.
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